Democracy in the Details: Invisible Constitutional Influence in the UK
House of Lords' Scrutiny of Delegated Legislation

Ms Spyridoula-Anna Pappa
MSc International Public Policy, BTC — University of Law, London — UK
Young Elected Politician, European Committee of Regions — EPP
Wroxton Workshop submission paper
Abstract
Delegated legislation is one of the areas in which parliamentary control is weakest, even though
its policy consequences can be substantial. The House of Lords addresses the problem through
two specialist bodies situated at different points in the process. The Delegated Powers and
Regulatory Reform Committee examines the powers that bills propose to confer; the Secondary
Legislation Scrutiny Committee examines many of the instruments later made under those
powers. They are neither a complete nor a formally integrated system, but their connected work
offers a revealing case of parliamentary influence beyond formal defeat.

The analysis begins with the institutional arrangements that sustain Lords scrutiny and the
political conditions under which committee recommendations acquire traction. Brexit and the
COVID-19 pandemic then provide contrasting tests of that influence: in some episodes scrutiny
structures debate and compels public reasons; in others it contributes to procedural or
legislative change. The final section draws out design principles that can be tested
comparatively.

Committee reports, government responses, Hansard debates, selected statutory instruments and
enabling provisions form the principal evidence base. A report is not treated as influential
merely because it exists. The analysis looks for uptake by another institutional actor and
separates public-accountability effects from changes to legislation, procedure, information or
institutional practice.

The House of Lords experience ultimately yields a set of institutional design propositions
whose value beyond the UK remains to be tested. Viewed in this way, scrutiny of delegated
legislation is not a technical afterthought but one of the places where executive law-making
becomes visible, reasoned and contestable.
Keywords: delegated legislation; House of Lords; parliamentary scrutiny; executive power; statutory
instruments; institutional influence; Brexit; COVID-19
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1. Introduction

Delegated legislation is no longer a peripheral technique used only to complete administrative
detail. It is one of the principal means through which the modern British state makes law. Acts of
Parliament frequently establish a framework and confer authority on ministers to determine the
operational rules by statutory instrument. Delegation can be constitutionally legitimate and practically
indispensable: Parliament cannot itself enact every technical adjustment, respond at speed to every
emergency, or continually revise complex regulatory schemes. The constitutional difficulty arises when
the convenience of delegation becomes a means of relocating choices of policy and principle from
legislation that Parliament can amend to instruments that it ordinarily must accept or reject as a whole
(Fox and Blackwell, 2014; Constitution Committee, 2018).

This problem has become more visible during periods of exceptional legislative pressure. The
United Kingdom's withdrawal from the European Union required the rapid adaptation of a large body of
law. The COVID-19 pandemic then generated repeated regulations affecting movement, work,
education, healthcare and private life, many of which took effect before parliamentary approval or
before the normal interval for scrutiny had elapsed. These episodes did not create the structural
weaknesses of delegated legislation, but exposed them at scale. The SLSC concluded that Brexit and the
pandemic had accentuated a longer movement of authority from Parliament to government, while the
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DPRRC described the balance as having reached a critical point (SLSC, 2021a, paras 15 and 23-24;
DPRRC, 2021, paras 5 and 55).

The apparent weakness of parliamentary control nevertheless coexists with a less visible form of
institutional influence. The House of Lords rarely rejects statutory instruments, and its specialist
committees cannot compel ministers to accept their recommendations. Yet committee reports are
invoked in debate; ministers respond publicly to their reasoning; government amendments are
sometimes expressly linked to recommendations; and scrutiny procedures can be upgraded. In the
Retained EU Law (Revocation and Reform) Bill, for example, the Government stated that it had
listened to the SLSC and parliamentarians in both Houses before replacing a general sunset with a
schedule of specified instruments (SLSC, 2023b, pp. 3-4). Such outcomes are not adequately captured
by counting formal defeats.

How, then, do specialist Lords committees exercise constitutional influence without possessing
strong coercive powers? The argument advanced here is that the DPRRC and SLSC can compensate,
though only partially, for weaknesses in the ordinary scrutiny of delegated law-making. They do so by
bringing expertise, visibility, procedural escalation and public justification into a process otherwise
dominated by the executive. The influence is constitutional because it bears on who makes law, under
what conditions, and subject to what parliamentary control. 'Invisible constitutional influence' describes
effects missed by formal measures such as defeats and divisions; elsewhere, the more precise phrase
'less-visible influence' is used for negotiated, anticipatory and accountability effects that leave
documentary traces.

The wider system remains deeply imperfect. Statutory instruments are generally unamendable, the
government controls much of parliamentary time, committee recommendations may be rejected, and
Commons scrutiny is often thin. Nothing in the argument establishes the frequency or average effect of
committee influence, still less British superiority over other legislatures. What it does show is a
distinctive combination of specialist scrutiny, reasoned reporting, stable constitutional criteria, sifting,
escalation, and ministerial response whose operation deserves close examination.

After setting the argument against the literature on delegated legislation, executive power and
parliamentary influence, the discussion turns to method and to the respective functions of the DPRRC
and SLSC within the wider bicameral system. It then traces the mechanisms of influence through
Brexit-related legislation and pandemic regulations before considering what, if anything, other
parliaments might learn from the UK experience.

2. Delegated Legislation, Parliamentary Influence and the Analytical Framework

The constitutional case for delegation begins with capacity. Modern government regulates fields
that are technically complex, rapidly changing and administratively dense. Parliament may rationally
decide the policy framework while allowing ministers to prescribe implementation. The delegated
instrument remains legally dependent on an enabling Act and is subject to judicial review. These
features distinguish it from primary legislation and provide formal safeguards against action outside the
statutory power. Yet the same arrangement can weaken democratic control because the parent Act may
confer broad discretion before the content of the future law is known.

The strongest criticism concerns the boundary between principle and detail. A skeleton bill sets out
little more than a framework and leaves the real operation of the scheme to ministers. A Henry VIII
power permits secondary legislation to amend or repeal primary legislation. Tertiary or sub-delegated
powers may allow ministers to confer law-making authority on another body. Guidance can also
become 'disguised legislation' when those subject to it reasonably experience it as binding despite the
absence of ordinary parliamentary procedures (UK Parliament, 2022). The Constitution Committee has
treated the distribution of material between primary and secondary legislation as a question of
constitutional principle, not merely drafting convenience, and found skeleton bills to inhibit scrutiny in
the absence of exceptional justification (Constitution Committee, 2018, paras 51-58).
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Broader public-law scholarship cautions against treating the problem as one of committee capacity
alone. Tucker (2015) interprets the tax-credits controversy primarily as a dispute about executive power
rather than the institutional balance between the two Houses. Elliott and Tierney (2018) similarly frame
extensive delegation as a constitutional allocation of law-making authority requiring justification, while
Tierney and King (2020) argue that emergency powers demand robust parliamentary and legal
safeguards. These perspectives support close attention to institutional behaviour but also underline that
specialist scrutiny cannot substitute for clear statutory limits, amendable primary legislation or judicial
control.

Fox and Blackwell's extensive study of delegated legislation describes a scrutiny system that
developed incrementally rather than through coherent design. The applicable procedure does not
consistently correspond to the legal or political importance of an instrument. Most instruments cannot
be amended, negative instruments may receive no debate, and even affirmative approval presents
Parliament with an all-or-nothing choice. Their central empirical observation is especially relevant here:
the House of Lords has the greatest parliamentary influence over delegated powers and legislation,
particularly through the DPRRC, but voluntarily limits that influence through restraint in rejecting
instruments (Fox and Blackwell, 2014). The Lords is therefore simultaneously the strongest component
of the system and an institution operating within severe procedural constraints.

A purely formal account would classify this arrangement as weak. The Government normally
secures passage of its legislation; committees cannot issue binding directions; and statutory instruments
almost always survive. Research on legislative behaviour, however, cautions against treating defeat as
the only measure of influence. Russell, Gover and Wollter's empirical study of twelve government bills,
4,361 amendments and more than 120 interviews identifies several reasons to doubt a simple executive-
dominance account. Changes promoted by non-government actors may reappear as government
amendments, while departments develop ‘'handling strategies' that anticipate likely parliamentary
reactions. Westminster is therefore more accurately characterised as executive-led than as a mere
executive rubber stamp (Russell, Gover and Wollter, 2016).

Russell and Gover develop this argument through six faces of parliamentary power: visible
legislative change; anticipated reactions; the internalisation of parliamentary expectations within
government; agenda-setting and politicisation; exposure and accountability; and the capacity of
parliamentary engagement to support or legitimate government action. Their central methodological
point is that influence should be traced through the origins and development of policy changes rather
than attributed solely to the actor who formally tables the final amendment. Applied to delegated
legislation, this suggests that a committee report may matter by prompting a concession, altering a
handling strategy, structuring later debate or becoming part of the standards that officials anticipate
when powers are drafted (Russell and Gover, 2017).

This behavioural insight is important for delegated legislation. Specialist scrutiny may matter even
where the Government is not defeated, because ministers and officials operate in an environment of
expected examination. A committee can define a constitutional objection, give parliamentarians a focal
point, increase the reputational cost of maintaining a provision and supply a technically credible
alternative. Influence may appear as acceptance, partial acceptance, a concession at a later stage,
improved explanatory material, a commitment to consult, or an upgrade from negative to affirmative
procedure. It may also appear in the Government's need to explain why it refuses a recommendation.

Formal decisional authority and less-visible institutional influence should not be collapsed into one
another. The first determines an outcome through authoritative legal or procedural means; the second
changes how an issue is framed, justified, revised or processed. This is an operational distinction only:
agenda-setting, anticipated reactions and persuasion may themselves be forms of power. Nor is informal
influence detached from formal capacity. The Lords can delay bills, amend primary legislation and,
exceptionally, refuse an instrument, so even rarely used powers create a background possibility of
escalation.
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Russell and Gover's account of anticipated reactions, internalisation, agenda-setting and exposure
can be adapted to this committee context. Six mechanisms recur: standard-setting, exposure,
mobilisation, public justification, procedural escalation and anticipation. These explain the route by
which scrutiny may operate; the effect types introduced below describe what, if anything, follows. A
committee may report without generating uptake. Uptake may lead only to accountability, while a
smaller number of episodes alter legislation, procedure, documentation or institutional practice.

A report is therefore evidence of scrutiny, not influence in itself. Where no other actor engages with
it and no meaningful information, mobilisation, justification or change follows, the episode is recorded
as scrutiny without demonstrated influence. Causation also requires care. A government amendment
may follow a committee report but owes as much to opposition pressure, external stakeholders, judicial
risk, devolved institutions, or internal review. Direct influence is claimed only when government
materials connect the response or amendment to committee recommendations; elsewhere, the analysis
speaks only of contribution, structuring or reinforcement.

3. Methodology

Documents from 2017-2023 provide the primary corpus: DPRRC and SLSC reports, Constitution
Committee reports, government responses, correspondence, oral evidence, Hansard, enabling provisions
and selected instruments. Each 'scrutiny episode' begins with an identifiable committee intervention and
follows any later mobilisation, government response, legislative amendment or procedural outcome.
Secondary literature places these episodes within research on delegated law-making, bicameralism and
informal legislative influence. The sample is purposive rather than exhaustive and includes evidence of
strong, limited and absent effects.

Brexit and the pandemic put the scrutiny system under different pressures. The first involved a vast
programme of legal conversion and broad delegated powers; the second combined urgency, rapid policy
change and repeated reliance on made-affirmative or accelerated procedures. Both were high-salience
stress cases: scrutiny mattered intensely, yet the conditions for effective scrutiny were unusually poor.
They are not representative of ordinary delegated law-making, and the study does not estimate how
often the identified mechanisms operate across the committees' wider workload.

Three non-hierarchical effect types are used. Type A records scrutiny output: the committee
identifies and reports a defect, but no influence is inferred from that alone. Type B records an
accountability effect, such as parliamentary mobilisation, supplementary information or reasoned public
justification. Type C records a behavioural effect on legislation, procedure, documentation or
institutional practice. The categories describe institutional reach, not constitutional worth. A formulaic
response that neither adds reasons nor changes conduct remains scrutiny without demonstrated
influence.

Observable indicators include explicit government acceptance or partial acceptance; amendments linked
to committee reports; upgrading of scrutiny procedures; revised or supplementary explanatory
information; ministerial appearances and correspondence; use of findings in debate; and changes to
official legislative guidance. Each episode is traced from committee criticism through any
parliamentary mobilisation, government response and subsequent outcome. Recommendation counts
are not treated as sufficient measures of effectiveness, since influence may be indirect or preventive, but
neither are reports or debates counted as influence without observable uptake (Benton and Russell,
2013).

A strict null case is difficult to verify from public documents because complete non-uptake may leave
little trace. The Financial Services and Markets Bill provides a limiting rather than pure null episode:
peers invoked Democracy Denied? in support of enhanced scrutiny arrangements, but the Government
rejected the proposed procedures and the amendment was withdrawn (UK Parliament, 2023c). This
records mobilisation and public justification without a behavioural effect. The corpus may therefore
remain biased towards visible engagement, and it is used to identify mechanisms and limits rather than
estimate prevalence.
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The documentary record is also partly generated by the institutions whose influence is being assessed
and may amplify visible examples of engagement. Government responses, Hansard and legislative
outcomes provide some external corroboration, but committee self-presentation cannot be eliminated
from the evidence base. Interviews with ministers, departmental bill teams, parliamentary counsel and
officials, together with internal drafting records, would be required to test anticipatory effects and

unsuccessful interventions more fully.

Table 1. Evidence chains used to assess institutional influence

Effect type and

Scrutiny episode Observable evidence chain and outcome attribution

A bicameral statutory procedure, substantially prompted by Commons Type C behavioural

Procedure Committee intervention, enabled the SLSC and Commons ffect: bi 1
EU Withdrawal Act siftin European Statutory Instruments Committee to recommend upgrades. cliect, bicameral,

J Of 246 proposed negatives, 70 were recommended for affirmative documented

scrutiny; government accepted all recommendations in the period acceptance

studied (Sinclair and Tomlinson, 2020, pp. 19-21).

DPRRC and SLSC criticism was mobilised in debate. Government Type C behavioural

Retained EU Law Bill sunset

stated that it had listened to the SLSC and parliamentarians in both
Houses; the general sunset was replaced by a schedule of specified
instruments (SLSC, 2023b, pp. 3-4).

effect; express but non-
exclusive attribution

Police, Crime, Sentencing and
Courts Bill

At Report stage, the Minister expressly identified government
amendments as responses to DPRRC recommendations, including
placing publication duties in primary legislation and changing scrutiny
procedures (UK Parliament, 2021, Amendments 2-10, 36, 42, 65, 67-
68, 83 and 95).

Type C behavioural
effect; express
attribution

No. 2 vaccination regulations

The SLSC identified inadequate impact information, staffing
uncertainty and unclear implementation. Supplementary material and
reporting produced a fuller public record, but no demonstrated change
to the instrument's text or policy (SLSC, 2021b, paras 7-16 and 32-
37).

Type B accountability
effect; policy effect
unproven

Special-report follow-up

Government responses and oral evidence disclosed revised legislative
guidance, explanatory-material practice, training and reminders
concerning the 21-day rule, while committee members disputed the
sufficiency of implementation (SLSC and DPRRC, 2022, Q1 and
Q13-Q14).

Type B accountability
effect, with limited
Type C practice
evidence; attribution
non-exclusive

Financial Services and
Markets Bill scrutiny
amendments

Peers relied on Democracy Denied? to propose enhanced
parliamentary scrutiny of retained-EU-law replacement.
The Government rejected the proposed procedures,
defended the Bill's existing safeguards, and the
amendment was withdrawn (UK Parliament, 2023c).

Type B accountability
effect; no demonstrated
behavioural change

Note: Type A denotes scrutiny output only; Type B denotes an accountability effect through meaningful
uptake, mobilisation, information or public reasons; Type C denotes a behavioural effect on legislation,
procedure, documentation or institutional practice. The types indicate form and reach rather than a
hierarchy of constitutional importance. 'Express attribution' records an explicit governmental link;
'documented acceptance' records implementation without proof of exclusive causation.

No comparison is attempted with a representative sample of legislatures. Transparency, expertise,

proportionality, procedural escalation and response are used to assess the UK case on its own terms.
The principles developed later are therefore propositions for comparative testing, not evidence that
institutional transfer has already succeeded elsewhere.
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4. The Institutional Architecture of Lords Scrutiny

The distinctiveness of the Lords model lies in complementary scrutiny institutions operating at two
points in the delegated-law-making process. The DPRRC examines bills to determine whether they
inappropriately delegate legislative power or assign an inadequate degree of parliamentary control. The
SLSC examines many instruments made under delegated powers for their policy significance,
implementation, explanation and public impact. The relationship is functional rather than
administratively integrated: it does not guarantee that the same delegation will be followed
systematically from bill to instrument, and it forms only part of a broader bicameral scrutiny ecology.

The DPRRC's remit gives it unusual constitutional leverage because intervention occurs while a bill
remains amendable. Departments are expected to provide a delegated powers memorandum identifying
each power, the reason for delegation and the selected procedure. The committee evaluates not only the
Government's stated intentions but the legal capacity created by the provision. This prospective
orientation is crucial. A ministerial assurance that a power will be used modestly cannot bind a
successor or narrow the statutory text. By assessing what a power is capable of doing, the DPRRC
converts abstract concerns about future executive discretion into a specific legislative question for the
House.

The DPRRC's authority is partly epistemic. Its reports are concise, legally focused and cumulative.
They draw on guidance and precedent across governments, thereby supplying institutional memory that
individual ministers and bill teams may lack. Its credibility is better described as a cross-party
procedural focus than as value-free neutrality. The committee usually avoids substituting its view on the
merits of policy and asks whether the method of legislating respects parliamentary sovereignty, the rule
of law and executive accountability. That discipline makes criticism harder to dismiss as ordinary
opposition, while leaving its judgments about appropriate delegation open to constitutional contestation.

The committee's method also has limits. The Bar Council has argued that power-by-power scrutiny may
fail to capture the cumulative constitutional balance between provisions placed on the face of a bill and
those left to delegated legislation. It suggested that the Government should be required to justify the
overall allocation for each part or policy area of a bill (Bar Council of England and Wales, 2017, paras
21-22). Specialist scrutiny is therefore a compensating mechanism, not an exhaustive substitute for
whole-bill constitutional analysis.

That epistemic authority also depends on access to non-partisan knowledge. Fitsilis and Koutsogiannis
(2017), in their comparative study of parliamentary research services, argue that authoritative research
capacity helps legislatures counter the executive's informational advantage and sustain Parliament's
constitutional role. The DPRRC and SLSC are not general parliamentary research services, but the
same institutional logic is visible: specialised, cumulative and publicly reasoned expertise enables the
chamber to test delegated powers on terms not wholly defined by government.

The SLSC performs a complementary function after delegation. It reviews instruments for their
policy significance, implementation, explanation and public impact. Because the instrument itself is
generally unamendable, the committee cannot rewrite a defective provision. Its principal tools are
visibility and escalation: drawing an instrument to the special attention of the House, requesting further
information, publishing correspondence, calling a minister or official to give evidence, and enabling
members to question the Government with a developed evidential record. The committee's scrutiny can
therefore improve the informational conditions of parliamentary approval even when it cannot alter the
text directly.

The relationship between these committees is a distinctive institutional strength, but not a complete
system. Their coordinated parallel reports, Democracy Denied? and Government by Diktat, linked the
initial delegation of power to the later quality of secondary legislation and exposed weaknesses across
the legislative cycle. Other bodies, especially the Joint Committee on Statutory Instruments and
Commons committees, perform indispensable functions outside this analysis. The Lords committees
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should therefore be understood as connected specialist institutions rather than two formally integrated
stages of a single process.

The model also connects committee expertise to the political chamber. Reports are published before
or during relevant legislative stages, cited in amendments and debate, and answered by ministers. The
debate on Democracy Denied? shows cross-party and Crossbench concern about executive-legislative
balance rather than a conflict aligned neatly with government and opposition (UK Parliament, 2023a).
The parliamentary experience and professional expertise of committee members contribute to authority,
but institutional credibility does not rest on expertise alone. It also depends on procedural consistency,
accessible reasons and restraint in using the most confrontational powers of the House.

There is nevertheless an important asymmetry. The DPRRC can recommend amendments to a bill
that Parliament is legally able to make. The SLSC usually scrutinises an instrument that Parliament
cannot amend. The latter's influence is consequently more dependent on government responsiveness,
withdrawal and replacement, or the political willingness of either House to resist. The architecture
therefore has a capacity to mitigate defects without curing the structural weakness of unamendable
secondary legislation.

5. Mechanisms of Invisible Constitutional Influence

The first mechanism is constitutional standard-setting. The committees translate broad
constitutional values into operational tests: whether delegation is justified by technical detail or
urgency; whether a Henry VIII power is narrow and necessary; whether scrutiny procedure matches
policy significance; and whether supporting material permits informed assessment. The standards are
constitutional because they discipline who may make law, through what form and subject to what
parliamentary control. Repeated application creates a working constitutional grammar for delegated
law-making, but the articulation of a standard remains Type A scrutiny unless another actor takes it up.

The second mechanism is exposure. Delegated legislation often attracts little public or
parliamentary attention because of volume, technicality and compressed timetables. A committee report
selects particular defects from that mass and translates them into politically intelligible terms. It may
reveal that an assertion of urgency resulted from departmental delay, that consultation evidence has
been inaccurately summarised, or that the evidence does not support a projected impact. Exposure
changes the informational environment. Parliament may still approve the measure, but approval occurs
after weaknesses have been placed on the public record (SLSC, 2022a).

The third mechanism is mobilisation. Committee findings provide authoritative material that
members can use in amendments, speeches and negotiations. Hansard debates on the Financial Services
and Markets Bill and the Retained EU Law Bill repeatedly invoked Democracy Denied? to frame
proposed delegated powers as part of a wider transfer of authority from Parliament to the executive (UK
Parliament, 2023b; UK Parliament, 2023c). The reports therefore operate beyond the committee room:
they coordinate criticism and give constitutional objections a common vocabulary.

The fourth mechanism is public justification. A government that rejects a recommendation is not
legally defeated, and rejection does not automatically count as influence. An accountability effect arises
only where engagement adds meaningful reasons, information or commitments to the public record.
The joint oral-evidence session following Democracy Denied? and Government by Diktat illustrates
this dynamic: ministers defended their response, identified partial acceptance, and described changes to
the Guide to Making Legislation, explanatory-material practice and training (SLSC and DPRRC, 2022,
Q1 and Q13-Q14). The exchange did not establish committee victory, but required the Government to
defend its practices against articulated standards and disclosed areas of movement and resistance.

The fifth mechanism is procedural escalation. Under the European Union (Withdrawal) Act 2018,
the SLSC and the Commons European Statutory Instruments Committee could recommend that
proposed negative instruments receive affirmative scrutiny. This was a bicameral statutory design,
substantially prompted by Commons Procedure Committee intervention, not a unilateral House of
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Lords achievement. Of 246 proposed negative instruments, 70 were recommended for upgrade by one
or both sifting committees, and the Government accepted all recommendations in the period studied
(Sinclair and Tomlinson, 2020, pp. 19-21). The evidence therefore demonstrates the SLSC's
participation in a bicameral mechanism through which advisory judgments acquired near-routine
practical force.

The sixth mechanism is anticipation. This effect is less visible but not wholly speculative. The
Constitution Committee found that DPRRC scrutiny can concentrate the minds of ministers and bill
teams during drafting (Constitution Committee, 2018, para. 33). The Bar Council reported that civil
servants, often at lawyers' instigation, adopt alternative approaches while legislation is prepared because
the DPRRC will require justification (Bar Council of England and Wales, 2017, para. 21). First
Parliamentary Counsel later described daily discussions about likely parliamentary reactions to Henry
VII powers and possible safeguards (SLSC and DPRRC, 2022, Q16). These sources establish the
existence of anticipatory effects, although they do not measure their frequency, magnitude or exclusive
connection to the DPRRC.

These mechanisms are cumulative but not self-validating. Expertise without uptake remains Type A
scrutiny; publicity without meaningful information or reasons may remain symbolic; and standards
without a route into debate or decision may have no demonstrated effect. The architecture is strongest
where a technically credible report is published at a decision point, mobilised in Parliament, answered
substantively by ministers and connected to a legislative, procedural or informational outcome.

6. Brexit: Corrective Influence through Sifting and Legislative Redesign

Brexit provides the first high-salience institutional stress case. The legal task was exceptional:
retained EU law had to be made operable outside the European Union, while future policy remained
politically contested and administratively incomplete. Sinclair and Tomlinson recorded 622 Brexit
statutory instruments by exit day, 142 of which amended primary legislation. Brexit instruments
accounted for approximately one-third of all instruments in the 2017-19 session, and some were
exceptionally long and complex (Sinclair and Tomlinson, 2020, pp. 20-22). This volume magnified the
constitutional consequences of broad enabling powers.

The European Union (Withdrawal Agreement) Bill demonstrates the DPRRC's mode of
intervention. The committee expressly separated the merits of Brexit from the appropriateness of
delegated powers. It criticised provisions using an 'appropriate' rather than more restrictive test,
described clause 21 as a particularly potent Henry VIII power and recommended additional sifting
where significant regulations might otherwise receive inadequate scrutiny (DPRRC, 2020, paras 13-23).
The analytical importance of the report lies in its method: ministerial intention was treated as
insufficient protection, and the future legal capacity conferred by Parliament was examined instead.

The European Union (Withdrawal) Act 2018 sifting procedure provides stronger evidence of a
Type C behavioural effect, but it must be attributed accurately. The mechanism was enacted following
substantial Commons Procedure Committee intervention and involved both the SLSC and the
Commons European Statutory Instruments Committee. It therefore demonstrates bicameral institutional
design in which the SLSC participated, rather than unilateral House of Lords influence. The
Government's acceptance of every upgrade recommendation in the period studied shows how advisory
scrutiny can become operational when embedded in a regular statutory process (Sinclair and
Tomlinson, 2020, pp. 19-21).

The same evidence shows the limits. The procedure applied only to specified powers; instruments
made under other enabling Acts could avoid it; and later Brexit legislation did not reproduce it
consistently. Upgrading from negative to affirmative procedure increased the likelihood of debate but
did not make an instrument amendable. Sinclair and Tomlinson also recorded withdrawals,
replacements and correcting instruments caused by drafting problems, but these outcomes cannot be
attributed to committee influence without a documented connection (2020, pp. 21-22). Sifting improved
triage; it did not cure the structural weaknesses of the statutory-instrument process.
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The Retained EU Law (Revocation and Reform) Bill offers the most persuasive example of
committee contribution to government redesign. As introduced, the Bill would have caused broad
categories of retained EU law to expire at the end of 2023 unless ministers preserved them. The
DPRRC described the combination of a cliff-edge sunset and extensive ministerial powers as a 'blank
cheque' and warned that parliamentary scrutiny could be compromised (DPRRC, 2023a, paras 8-16).
The SLSC likewise emphasised the absence of scrutiny over what might disappear, the downgrading of
law to forms amendable through secondary legislation, and the weakness of ordinary statutory-
instrument procedures (SLSC, 2023a, paras 31-40).

These reports were mobilised in the chamber. Peers who supported reviewing retained EU law
nevertheless distinguished purpose from process and relied on the committees to argue for greater
parliamentary oversight (UK Parliament, 2023b). This is important evidence of mobilisation, but the
committees' credibility is better explained by cross-party procedural focus and consistent standards than
by claims of neutrality. The issue was framed not simply as resistance to Brexit but as a dispute over
who should determine the content of post-Brexit law.

The Government subsequently made a substantial change. Its formal response stated that it had
listened to the SLSC and parliamentarians in both Houses. The general sunset was replaced by a
schedule specifying the instruments to be revoked; the extension power became unnecessary; and the
schedule itself became subject to parliamentary debate and approval (SLSC, 2023b, pp. 3-4). This is
Type C evidence of institutional responsiveness, but attribution is expressly non-exclusive: the
documentary record connects the redesign to committee and wider parliamentary pressure, not to the
committees alone.

The outcome should not be overstated. The Government rejected several deeper recommendations,
defended the use of broad delegated powers, and declined to create a procedure allowing the Houses to
modify instruments. Its response to the SLSC maintained that existing affirmative and sifting
procedures supplied an appropriate level of scrutiny. The committees therefore achieved partial retreat,
not a constitutional settlement. Their greatest success concerned the indiscriminate sunset and the
visibility of what would be revoked; their challenge to the wider architecture of delegated power was
less successful.

This mixed result is analytically valuable. It demonstrates neither committee domination nor
executive deference. Scrutiny increased the political and justificatory cost of the original design,
supplied a common basis for resistance and contributed to a major amendment. It could not displace the
executive's preference for flexible secondary powers. The Brexit material therefore establishes the
architecture's capacity to produce corrective effects in selected episodes; it does not show how
frequently such effects occur across Brexit legislation or delegated law-making generally.

7. COVID-19: Accountability-Producing Influence under Emergency Conditions

The pandemic created a different challenge. Brexit primarily tested the delegation of power and the
capacity to process a large legislative programme. COVID-19 tested the exercise of existing powers
under urgency. Regulations could alter daily life immediately, while scientific information and public-
health conditions changed rapidly. Some accelerated procedures were unavoidable. The constitutional
question was whether urgency remained exceptional, adequately explained and proportionate.

The SLSC's work shows how output-stage scrutiny functions when prior approval is limited. It
examined compliance with the 21-day convention, the justification for made-affirmative procedure, the
relationship between law and guidance, and whether explanatory and impact material allowed
Parliament to understand a measure. Government by Diktat accepted that acceleration was sometimes
necessary but insisted that curtailed scrutiny required exceptional circumstances and full explanation
(SLSC, 2021a, paras 41-47). The Constitution Committee separately documented regulations laid after
commencement and rules published shortly before taking effect (Constitution Committee, 2021).
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The committee's reports often converted apparently technical documentation failures into questions
of democratic accountability. In relation to mandatory vaccination for frontline health and social-care
workers in regulated activities involving direct face-to-face contact, it criticised inadequate impact
information, uncertainty over staffing effects and unclear implementation language. Parliament could
not assess proportionality without a credible account of benefits, workforce losses, costs and
contingency planning (SLSC, 2021b, paras 7-16 and 32-37). This was Type A scrutiny with a Type B
informational effect, not evidence that the committee determined public-health policy.

A second pattern concerned the relationship between law and guidance. The Constitution
Committee found that guidance and ministerial statements sometimes failed to distinguish legal
requirements from advice, while rapid amendment made the applicable rules difficult for citizens and
enforcement bodies to identify. The SLSC likewise warned that unclear statutory language could later
be interpreted through guidance in ways that exceeded the legislation. Output scrutiny therefore treated
accessibility and legal certainty as constitutional requirements, not merely questions of government
communication (Constitution Committee, 2021; SLSC, 2021a; SLSC, 2021b).

A third pattern concerned supporting information. For the No. 2 vaccination regulations, relevant
material was dispersed across an Impact Statement, consultation response, Equality Impact Assessment
and draft guidance. Supplementary material answered some questions, but the SLSC insisted that the
explanatory memorandum should provide a coherent, freestanding account of the policy,
implementation and likely effects (SLSC, 2021b, paras 7-13). The intervention produced a fuller public
record without rewriting the instrument: a Type B accountability effect rather than a Type C legislative
effect.

Governmental response was uneven. The SLSC reported that almost all recommendations in
Government by Diktat were initially rejected. In later oral evidence, ministers described revised
guidance, explanatory-material practice and training and said departments had been reminded to comply
with the 21-day rule (SLSC and DPRRC, 2022, Q13-Q14). These are observable system-level
responses, but their practical implementation was contested by committee members and they do not
demonstrate retrospective correction of major pandemic instruments. The record supports institutional
learning and public accountability more strongly than direct policy control.

The pandemic case therefore supports a narrower account than the Retained EU Law episode. There
is limited evidence that SLSC criticism directly changed the text of major public-health regulations. Its
most demonstrable effects were exposure, information production, parliamentary mobilisation and the
articulation of standards for future practice. This is accountability-producing influence only where
another actor meaningfully took up the scrutiny; a report met by silence or formulaic rejection would
remain Type A output. Even as Type B, accountability should not be confused with control: instruments
frequently entered into force before meaningful consideration and remained unamendable.

The case also reveals why a specialist second chamber matters. Urgent regulation creates incentives
for the government to compress time, rely on guidance, and minimise documentation. A committee with
institutional memory can distinguish unavoidable emergency from recurrent administrative shortcuts.
Its reports preserve standards during a crisis and provide material for later review. In this sense, scrutiny
performs a constitutional-memory function even where immediate compliance is incomplete.

8. Candidate Design Principles for Comparative Testing

The UK material supports five design propositions directly; two further suggestions come chiefly from
the wider literature. Together they form a set of questions for comparative testing rather than a template
for reproducing the House of Lords elsewhere.

Effective scrutiny must operate before delegation and after instruments are laid, and it must connect to a
live decision point. Parliament needs access to delegated-powers memoranda and explanatory materials
early enough to amend a bill, upgrade a procedure or question an instrument before approval.
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Complementary specialisation is valuable, but formal communication is needed if delegation and
exercise are not to be treated as unrelated events.

That work also requires a clearly bounded, cross-party mandate, specialist capacity and publicly
reasoned criteria relatively insulated from direct executive control. Necessity, proportionality, adequate
definition, limited sub-delegation, justification of Henry VIII powers and correspondence between
policy significance and procedure should be applied consistently. Supporting information is part of
democratic scrutiny: explanatory memoranda should be freestanding and candid about evidence,
consultation, alternatives, costs, implementation, urgency and review.

A further requirement is a sifting or triage mechanism backed by a credible route of escalation. The
executive's initial procedural classification should not be conclusive where an instrument makes
significant policy, affects rights, amends primary legislation or is unusually complex. Advisory scrutiny
carries greater weight when persistent refusal may lead to a higher procedure, amendment, delay,
critical debate or, exceptionally, rejection.

Fourth, the government should respond publicly and within a defined period. Responses should identify
acceptance, partial acceptance or rejection and give substantive reasons. Where amendments or
procedural changes follow, the connection to scrutiny should be recorded. A response obligation does
not make recommendations binding, but it makes silence and formulaic refusal distinguishable from
accountable engagement.

Fifth, emergency procedures require explicit safeguards: reasons for urgency, prompt approval debates,
sunset or review provisions, clear separation between law and guidance, and a mechanism for
reconsideration when scrutiny identifies material defects. The pandemic evidence supports these
requirements as protections against emergency necessity becoming executive convenience.

The wider literature points to two additional steps. Parliaments should record scrutiny output,
accountability effects and behavioural effects without treating them as a hierarchy of constitutional
value; withdrawals, replacements or pre-emptive redrafting should be attributed only where the
evidence supports the connection. Post-legislative scrutiny should also examine how parent powers and
instruments operate together in practice. Fitsilis and De Vrieze (2019) support this cyclical approach,
which connects delegation, exercise, implementation and policy outcome.

Wider application would encounter political, procedural and democratic limits. Committee authority is
helped by the absence of a permanent government majority in the Lords and by the presence of
Crossbenchers. Specialist reports cannot indefinitely offset unamendable instruments or executive
control of time. Nor does expertise settle the democratic objection to an unelected chamber obstructing
an elected government. The relevant lesson is functional and contextual, not a case for institutional
transplantation.

9. Conclusion

Delegated legislation concentrates constitutional significance in procedures that can appear
technical and politically marginal. The evidence examined here shows that the DPRRC and SLSC can
act as institutional catalysts whose specialist findings are converted, through parliamentary and
governmental uptake, into different forms of effect. Type A records scrutiny output; Type B captures
mobilisation, information and public justification; and Type C captures changes to legislation,
procedure, documentation or institutional practice. The types are not a ranking of constitutional
importance. The Brexit evidence includes bicameral sifting and legislative redesign, while the pandemic
evidence more often demonstrates accountability-producing effects under emergency conditions.

The UK has not created a uniformly effective system of delegated-legislation control. Unamendable
instruments, executive control of time, uneven ministerial responsiveness and limited Commons
capacity remain serious constraints, and the present evidence cannot establish the frequency, average
effect or independent causal weight of Lords scrutiny. What the committees do contribute is a
technically specific and institutionally authoritative account of constitutional concern that others can



Democracy in the Details: Lords Scrutiny of Delegated Legislation 12

mobilise, answer and, in some episodes, translate into change. They are catalysts within a wider
political process, not exclusive causes.

'Invisible constitutional influence' helps explain what formal measures overlook, although 'less-
visible influence' better describes its ordinary operation. The general phenomenon is not new: Russell
and Gover have already shown how parliamentary influence travels through anticipation, negotiation
and exposure. The contribution here is narrower, applying that behavioural account to delegated-
legislation committees and identifying when scrutiny output becomes accountability or behavioural
effect. Evidence from the Constitution Committee, the Bar Council and First Parliamentary Counsel
supports the existence of anticipatory influence, but not its frequency or magnitude. A fuller study
would combine recommendation data with interviews of bill teams, parliamentary counsel, ministers
and committee staff.

For comparative parliamentary studies, the proposed lessons are hypotheses rather than settled
prescriptions: scrutiny before and after delegation; specialist capacity relatively insulated from direct
executive control; stable criteria; public reasons; sifting and escalation; high-quality supporting
information; emergency safeguards; effect recording; and post-legislative review. Some are directly
supported by the cases, while others are extensions from the wider literature. They do not remove
political conflict or confer democratic legitimacy by themselves. Democracy in delegated legislation
depends not on scrutiny alone, but on whether scrutiny is connected to meaningful uptake, reasons and
the possibility of change.
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