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Abstract 

Post-legislative scrutiny (PLS) is usually understood as a check on implementation and legislative outcomes. 

In constitutionally sensitive security law, its role is wider: Parliament can revisit public authority once 

practice has revealed what statutory powers mean in operation. That claim is tested through the Counter-

Terrorism and Border Security Act 2019, reading the Home Office's January 2025 memorandum alongside 

Home Affairs Committee correspondence, parliamentary debate, independent review, judicial decisions and 

successive port-examination Codes of Practice. The Post-Legislative Scrutiny Constitutional Effectiveness 

Framework (PLS-CEF) assesses timing, evidence, constitutional evaluation and remedial effect. The 

memorandum brought a complex record together, and the Committee quickly exposed gaps in provision-

specific data. Formal scrutiny nevertheless remained heavily dependent on executive and law-enforcement 

evidence; it produced no dedicated inquiry, oral evidence, affected-stakeholder participation or 

recommendation-and-response cycle. Review, litigation and Code revision continued elsewhere in the 

accountability system, but Parliament did not draw those strands into an authoritative judgment, and they are 

not attributed to PLS without evidence of causation. Scrutiny was therefore procedurally present but 

constitutionally incomplete. Risk-based selection, a two-stage review cycle, a constitutional and data annex, 

plural evidence and formal follow-up would make such a parliamentary judgment possible. AI-assisted 

mapping is treated only as an administrative aid. 
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1. Introduction 

Parliamentary responsibility for legislation does not end when a Bill receives Royal Assent. Enactment 

authorises public power, but it cannot fully reveal how that power will be interpreted, prioritised, 

combined with other powers or experienced by those subject to it. Those questions emerge through 

implementation. They matter especially in national-security law, where preventive rationales, broad 

operational discretion, information asymmetry and restricted public visibility make conventional 

accountability difficult. The constitutional question is not only whether Parliament scrutinised a Bill 

adequately before enactment, but whether it later revisited the authority it created once practice supplied 

evidence unavailable at the legislative stage. 

The United Kingdom's PLS arrangements offer a potential answer. Under the Government's 2008 

framework, departments are normally expected to prepare a memorandum three to five years after an 

Act has been passed, after which the relevant departmental select committee decides whether further 

scrutiny is required (Office of the Leader of the House of Commons, 2008). The process is intended to 

connect legislative intention, executive implementation and subsequent parliamentary evaluation. Yet 

memoranda do not automatically produce committee inquiries, recommendations or legislative change. 

Published research shows that PLS occupies only a small part of committee work and that committee 

uptake remains uneven (Caygill, 2019a; 2019b; 2021). It is both an institutional opportunity and a 

fragile parliamentary practice. “Three-to-five years on” refers to the Government's PLS model rather 



Three-to-Five Years On: Post-Legislative Scrutiny of the CTBS Act 2019 

2 

than suggesting that every provision had operated for an identical period; phased commencement is 

itself part of the temporal problem examined. 

The Counter-Terrorism and Border Security Act 2019 (the 2019 Act) is a demanding case. It expanded 

offences concerning support for proscribed organisations and access to terrorist material online; created 

a designated-area offence; increased sentences; altered terrorist-offender management; changed 

biometric-retention rules; and introduced suspicionless port and border powers to determine whether a 

person is, or has been, engaged in hostile activity. The Home Office presented the legislation as 

necessary to close operational gaps, modernise the law for digital patterns of radicalisation and 

strengthen the response to hostile state activity following the Salisbury poisoning (Home Office, 

2025a). During passage, however, parliamentarians raised concerns about expression and association, 

academic and journalistic work, legal professional privilege, proportionality, oversight and the breadth 

of Schedule 3 (Hansard, 2018a; 2018b; 2018c; 2019). 

The Home Office published its PLS memorandum in January 2025. The Home Affairs Committee 

responded promptly and critically, observing that positive assessments came mainly from law-

enforcement agencies and were not consistently supported by data capable of demonstrating 

effectiveness. It requested prosecution figures, information about unused powers, complaints and legal 

challenges, and an explanation of whether wider stakeholders had been consulted (Home Affairs 

Committee, 2025). The Security Minister supplied additional figures but also confirmed that significant 

information was aggregated, not routinely collated or unavailable at provision level (Home Office, 

2025b). The exchange reveals as much about Parliament's capacity to interrogate the memorandum as it 

does about the memorandum itself. 

The central question is: 

To what extent did post-legislative scrutiny of the Counter-Terrorism and Border Security 

Act 2019 enable the UK Parliament to reassess the constitutional operation of the powers 

it had authorised? 

PLS is therefore more than technical legislative evaluation. For constitutionally sensitive powers, it can 

extend parliamentary accountability beyond the moment of enactment. The Post-Legislative Scrutiny 

Constitutional Effectiveness Framework (PLS-CEF) tests that capacity across four dimensions: 

temporal, evidential, constitutional and remedial effectiveness. The findings support reforms that could 

be adopted principally through government guidance, committee practice and reporting templates, 

without major statutory redesign. 

PLS neither replaces judicial review, independent statutory oversight nor ordinary parliamentary 

questions. Here, “constitutional recalibration” means reconsidering whether legislative purpose, 

operational practice, rights safeguards and accountability remain aligned after implementation; it is not 

advanced as a wholly new doctrine. Formal PLS has constitutional value when it assembles dispersed 

evidence and turns operational experience into an intelligible parliamentary judgment. Disclosure, 

explanation and institutional pressure are described directly as non-coercive accountability through 

reason-giving, rather than recast as a separate category of “invisible accountability”. 

2. Post-legislative scrutiny as constitutional accountability 

2.1 From legislative evaluation to continuing responsibility 

The Law Commission defined PLS as a broad review of legislative effects, including whether intended 

policy objectives have been met and how effectively, while permitting examination of legal and 

technical matters (Law Commission, 2006). Comparative work distinguishes two connected functions: 

monitoring implementation and evaluating whether legislation has achieved its intended effects (De 
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Vrieze and Hasson, 2017). They are essential starting points, but they can understate what is at stake 

when legislation confers intrusive or open-textured authority. 

Parliament does not merely select policy objectives. It authorises institutions to interfere with liberty, 

compel information, retain data, impose obligations and exercise operational judgment. Not every 

provision is a delegation in the technical sense, but many acquire practical scope through executive 

decision, Codes of Practice, prosecutorial choice, professional routine, judicial interpretation and 

interaction with later legislation. The constitutional character of statutory authority is therefore partly 

produced after enactment. PLS can return that accumulated experience to Parliament and permit a 

reasoned decision on whether the original settlement remains defensible. 

That broader view is already visible in parliamentary scholarship. Griffiths and Suttie (2019) present 

PLS as a means of encouraging legislators and parliamentary staff to understand the legislative cycle as 

a process rather than a single event. Fitsilis and De Vrieze (2019) emphasise that PLS should connect 

official information with civil-society and stakeholder evidence and, where appropriate, review 

delegated legislation together with its parent Act. Russell and Gover show that parliamentary influence 

at Westminster is not confined to visible defeats or formal amendments; it also operates through 

anticipation, negotiation, justification and adjustment (Russell and Gover, 2017). The same holds after 

enactment. Parliament may influence implementation, or compel its justification, without passing an 

amending Act. 

The premise is institutional, not court-centred. Kavanagh's account of a collaborative constitution treats 

the protection of rights and constitutional values as a shared responsibility distributed across 

institutions, while Hiebert's analysis of the Joint Committee on Human Rights shows how parliamentary 

scrutiny can require government to explain and justify legislation in rights terms (Kavanagh, 2023; 

Hiebert, 2006). In the counter-terrorism field, Blackbourn, de Londras and Morgan (2019) describe 

review as dispersed across overlapping mechanisms whose interaction matters to accountability. PLS 

has a distinct constitutional role because it can bring those mechanisms together and return 

responsibility for the continuing statutory settlement to Parliament. 

Figure 1. The constitutional life cycle of statutory authority 

Legislative 

authorisation 

Executive and 

operational 

implementation 

Evidence, litigation and 

independent review 
Parliamentary post-

legislative scrutiny 

Recalibration, follow-

up or reasoned 

reaffirmation 

Source: author's analytical model. 

Recalibration does not presume that the law is defective. It may confirm that a power remains necessary 

and proportionate, or lead instead to narrower guidance, improved data, additional safeguards, 

independent monitoring or legislative amendment. Its constitutional value lies in reasoned 

reconsideration, not amendment alone. 

2.2 The accountability gap 

Caygill's published work identifies the limited and uneven institutional uptake of PLS in the UK 

Parliament (Caygill, 2019a; 2021). The “accountability gap” identified here is related but distinct: it is 

the interval in which statutory powers acquire practical meaning before Parliament systematically re-

examines them. The two gaps reinforce one another. When committees do not take departmental 

memoranda forward, post-enactment developments can remain fragmented outside structured 

parliamentary evaluation. 

Security legislation intensifies the difficulty. Parliament frequently legislates under uncertainty, while 

Ministers and operational agencies possess information that cannot be fully disclosed. Preventive 

powers are justified by harms avoided as well as events observed. Low use may indicate restraint, 

redundancy, deterrence or inadequate recording; frequent use may indicate utility or overreach. Causal 
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assessment is therefore unusually difficult. A memorandum based principally on the views of 

institutions exercising the powers risks becoming executive self-assessment rather than parliamentary 

accountability. 

Independent review can reduce, though not eliminate, this asymmetry. The Independent Reviewer of 

Terrorism Legislation examines specified terrorism laws and reports publicly. Since the National 

Security Act 2023, the Independent Reviewer of State Threats Legislation has separately reviewed that 

Act and Schedule 3 of the 2019 Act. These offices do not invalidate legislation or compel government 

action. Their influence rests on expertise, access, public reporting and their capacity to provide 

Parliament with an assessment institutionally distinct from the department responsible for the powers. 

Their recommendations may acquire practical force through government acceptance, parliamentary use, 

Code revision or later legislation, but those effects should be attributed to independent review rather 

than to PLS unless the parliamentary record demonstrates a causal connection. 

2.3 Distinguishing PLS from judicial review and ordinary oversight 

Courts determine legality in concrete disputes. Parliamentary questions and debates can expose 

problems rapidly. Independent reviewers can investigate specialist operational issues. None performs 

exactly the same function as PLS. 

PLS is reflexive. Parliament returns to legislation it authorised and asks what became of its purposes, 

powers and safeguards. Its unit of analysis is not simply an individual decision, a ministerial answer or 

a discrete point of law, but the statutory scheme as implemented. It can therefore connect evidence 

dispersed across departments, police forces, independent reviewers, complaints bodies, courts and 

parliamentary proceedings. 

That capacity is not automatic. A memorandum may describe rather than evaluate; a committee may 

acknowledge it without opening an inquiry; a delegated-legislation debate may be too narrow to assess 

the parent Act; and litigation may clarify doctrine without producing parliamentary learning. 

Constitutional effectiveness therefore depends on timing, evidence, institutional design and follow-up. 

3. Methodology and the PLS-CEF 

3.1 Research design, scope and source corpus 

A structured single-case documentary analysis maps the Act as a whole while concentrating on the 

provisions carrying the clearest constitutional risks: section 1 (expressions supporting a proscribed 

organisation), section 3 (viewing terrorist material online), section 4 (the designated-area offence), and 

section 22 and Schedule 3 (port and border controls concerning hostile activity). This purposive focus 

makes the selection rule explicit and avoids implying that every provision can or should receive 

identical evidential treatment. 

The core period begins with the Bill's parliamentary passage in 2018 and extends to the Home Office 

memorandum and Committee correspondence in early 2025. Limited later material to 16 July 2026 is 

used to identify follow-up developments, notably the 2025 revision of port-examination Codes, the first 

state-threats review and the Supreme Court's 2026 judgment on section 12(1A). Later developments 

illuminate an accountability trajectory but are not retrospectively attributed to the first three-to-five 

operational years. 

Table 1. Documentary corpus and selection protocol 

Source category Included material and selection rule Items 

Statutory and PLS 

framework 2019 Act, 2008 PLS framework and two commencement instruments 4 

Formal PLS record Memorandum, Committee letter and ministerial response 3 
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Source category Included material and selection rule Items 

Legislative-intent 

proceedings Four debates on selected powers, rights, safeguards and assurances 4 

Post-enactment 

proceedings Commons and Lords proceedings on the 2023 and 2025 Codes 4 

Independent review Two reviewer reports and the relevant government response 3 

Judicial decisions Two appellate judgments on selected offences 2 

Limited comparator Bribery Act committee report, government response and later debate 3 

Total core record Academic and Wroxton literature analysed separately 23 

The public-record search covered June 2018 to 16 July 2026. Hansard and committee searches used the 

exact title of the Act or Bill together with the terms “Schedule 3”, “hostile state activity”, “designated 

area”, “viewing material over the internet”, “proscribed organisation”, “Independent Reviewer”, “port 

examination Code of Practice” and “post-legislative scrutiny”. Material was included only where it 

directly discussed a selected power, an associated safeguard, the evidential basis of review or an 

identifiable remedial response. Generic debates on terrorism, transport or ministerial accountability 

were excluded. 

Each item was coded against a structured matrix covering provision, source type, evidential claim, 

constitutional issue and observable follow-up. Remedial effects were classified as statutory amendment, 

Code or guidance change, data or transparency improvement, ministerial commitment, continuing 

review or no identifiable action. Every included item was then re-read against the framework and rating 

rubric; no claim of inter-coder reliability is made. 

Ratings were assigned only after the evidence in each dimension had been matched to the indicators in 

Table 2. Where the record pointed in different directions, the lower rating was used unless the stronger 

element was explicit and documented. “Moderate” means meaningful but incomplete scrutiny, not an 

average of stronger and weaker features. 

Only the departmental memorandum, committee action, government response and demonstrably 

connected follow-up are credited to formal PLS. Courts, Independent Reviewers, consultations, later 

legislation and delegated instruments belong to the wider post-enactment accountability ecology. They 

are treated as contextual inputs or external remedial mechanisms unless the record shows that formal 

PLS used or caused them. This prevents every later development from being credited to Parliament's 

PLS process. 

The study does not attempt to determine whether the counter-terrorism measures were effective. That 

would require classified material, police files and causal evidence unavailable to the author. The 

narrower question is whether the parliamentary record gave Parliament a credible basis for evaluating 

implementation, necessity, proportionality and safeguards. 

3.2 The Post-Legislative Scrutiny Constitutional Effectiveness Framework 

PLS-CEF assesses four qualitative dimensions. 

Table 2. PLS-CEF dimensions and observable indicators 

Dimension Core question Indicative evidence 

Temporal effectiveness 
Did review occur after sufficient 

implementation but while Parliament 

could still influence the scheme? 

Commencement dates; memorandum 

timing; intervening amendments; speed of 

committee response 

Evidential effectiveness 
Did Parliament receive sufficiently 

independent, disaggregated and plural 

evidence to test executive claims? 

Provision-specific statistics; 

methodology; operational and 

independent evidence; civil-society and 

affected-person evidence; litigation and 

complaints 
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Dimension Core question Indicative evidence 

Constitutional effectiveness 
Did scrutiny evaluate discretion, rights, 

safeguards, institutional responsibility and 

consistency with legislative intention? 

Rights and equality analysis; protected 

material; proportionality; judicial 

findings; comparison with assurances 

given during passage 

Remedial effectiveness 

Did formal PLS produce an identifiable 

parliamentary conclusion and traceable 

explanation, monitoring, policy, Code, 

guidance or legislative follow-up? 

Committee conclusion; recommendations; 

government response; implementation 

tracking; reasoned reaffirmation; direct 

Code, policy or statutory change 

 

The ratings are qualitative, not numerical. Strong indicates a coherent multi-source evidential record, 

explicit constitutional evaluation and identifiable follow-up. Moderate indicates meaningful scrutiny 

with material omissions. Limited indicates that major evidential or institutional gaps prevent a confident 

parliamentary judgment. Insufficiently evidenced is reserved for a record too thin to support 

assessment. The rating concerns formal PLS; the wider accountability ecology is reported separately. 

Wroxton scholarship also shapes the method. Fitsilis and De Vrieze (2019) combine institutional 

mapping with practical PLS principles; Caygill (2019b; 2024) distinguishes committee 

recommendations, government acceptance and implementation; and Staddon (2019) cautions against 

reducing parliamentary performance to a single score. PLS-CEF therefore treats amendment as one 

possible remedial effect and makes uncertainty explicit. 

3.3 Limitations 

The method has clear limits. Purposive selection and single-author coding do not establish inter-coder 

reliability, although the protocol is transparent. Public visibility is not identical to institutional 

influence: private briefings and internal learning may affect conduct without appearing in the record. 

Nor does the absence of a public dataset establish the absence of operational value. Security may justify 

confidentiality, but it increases the need for independent assurance. A search of the Home Affairs 

Committee record to 16 July 2026 located the correspondence analysed here but no dedicated inquiry 

report or oral-evidence session on the memorandum. The assessment is confined to the scrutiny visible 

in that record (UK Parliament, 2026). 

4. The 2019 Act and the parliamentary record 

4.1 Legislative purpose and constitutional concern 

The Act was introduced against a severe terrorism threat level, the legacy of travel to Syria and Iraq, 

rapidly changing online behaviour and the Salisbury attack. The Home Office later described its 

objectives as closing gaps in counter-terrorism law, modernising offences for the digital age, 

strengthening sentencing and offender management, and creating a border power against hostile state 

activity (Home Office, 2025a). 

The Bill's passage nevertheless contained sustained constitutional debate. Section 1 extended the 

proscription regime by criminalising supportive opinions or beliefs where the speaker was reckless as to 

whether another person would be encouraged to support a proscribed organisation. Section 3 extended 

section 58 of the Terrorism Act 2000 to viewing material online, rather than only downloading or 

possessing it. Parliament pressed for protection of accidental viewers, journalists and academics; the 

final Act expressly recognised journalistic work and academic research within the reasonable-excuse 

framework. The designated-area offence was revised in the Lords and returned with additional 

permitted purposes. On considering Lords amendments, the Minister acknowledged that scrutiny had 

improved the offence's operation (Hansard, 2019). 

Schedule 3 attracted particular concern because it permits examination without reasonable suspicion. 

The power was justified as a response to hostile state activity, but parliamentarians questioned the 
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breadth of “hostile activity”, its connection to national security and economic well-being, the handling 

of confidential and legally privileged material, the independence of authorisation and the adequacy of 

oversight. Ministers relied on a statutory Code, accredited officers, record keeping and independent 

oversight (Hansard, 2018a; 2018b; 2018c). These assurances created a constitutional baseline: 

exceptional border authority was accepted on the understanding that its exercise would be specialised, 

recorded and bounded by meaningful safeguards. 

The relevant question for PLS is not simply whether operational bodies find a power useful, but 

whether it operated in the manner Parliament was led to expect. 

4.2 Timing and statutory evolution 

Most offence and offender-management provisions commenced on 12 April 2019. Sections 16 to 19 

and the principal Schedule 3 provisions commenced on 13 August 2020, while two Northern Ireland 

provisions commenced on 1 June 2021 (Counter-Terrorism and Border Security Act 2019 

(Commencement No. 1) Regulations 2020; Counter-Terrorism and Border Security Act 2019 

(Commencement No. 1) (Northern Ireland) Regulations 2021). The memorandum appeared in January 

2025: almost six years after Royal Assent but approximately four years and five months after the 

principal Schedule 3 powers commenced. 

Timing presents a mixed picture. For most provisions, the memorandum fell outside the conventional 

period measured from enactment. Schedule 3 had a shorter operational life because it commenced later. 

More importantly, the legal environment had already changed. The Sentencing Act 2020 consolidated 

relevant sentencing law; the Counter-Terrorism and Sentencing Act 2021 altered penalties and the 

terrorist-connection regime; and the National Security Act 2023 replaced older state-threat provisions 

and amended Schedule 3. PLS was therefore assessing an Act partly absorbed into, superseded by or 

recalibrated through later legislation. 

These changes did not make review redundant; they made a dynamic review more necessary. By the 

time a single memorandum arrives, later legislation and delegated instruments may already have 

performed an unstructured form of post-legislative revision. The case supports an early implementation 

checkpoint alongside formal review. 

4.3 The Home Office memorandum 

At 239 numbered paragraphs, the memorandum offers a broad and useful map of the Act. It proceeds 

provision by provision through offences, sentencing, offender management, counter-terrorism powers, 

Prevent, reinsurance and border security, recording commencement, operational-partner assessments, 

selected prosecutions, legal developments, Independent Reviewer recommendations and secondary 

legislation. Parliament was therefore given a consolidated account of a complex statutory scheme. 

It also identifies differential use. The online-viewing amendment had supported at least one prosecution 

involving bomb-making instructions. No area had been designated under section 4, so the designated-

area offence had not been used. The home-search power for registered terrorist offenders had been used 

rarely. The memorandum observed a shift towards longer sentences after section 7 but correctly 

cautioned that multiple factors prevented confident causal attribution. It recorded litigation and an 

Independent Reviewer recommendation concerning seizure of proscribed-organisation material (Home 

Office, 2025a). 

The central weakness is methodological. The memorandum does not set out a bounded method 

explaining how evidence was selected, how operational claims were tested, which external stakeholders 

were invited, what data limitations applied across the Act or what criteria supported conclusions of 

effectiveness. Positive assessments frequently rest on Counter Terrorism Policing, the CPS, PSNI or 

other operational bodies. Their evidence is indispensable, but institutional utility is not independent 

proof of statutory effectiveness or proportionality. 
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Schedule 3 illustrates the problem. The memorandum records accreditation and training and reports 

Counter Terrorism Policing's view that the power has proved effective. The publicly available record 

did not provide an integrated, provision-specific dataset connecting examinations with detention, 

investigative outcomes, complaints, protected-material use and possible disproportionate effects. In 

national security, total disclosure is neither possible nor appropriate. A memorandum can nevertheless 

separate public statistics, classified assurance, independent verification and genuinely unavailable 

information. That architecture was not supplied systematically. 

4.4 Home Affairs Committee follow-up 

The Committee's correspondence is the clearest achievement of formal PLS in this case. Within five 

weeks, the Chair stated that the Committee took its PLS role seriously, identified the memorandum's 

reliance on law-enforcement views and patchy supporting data, and requested provision-specific 

metrics, justification for unused powers, information on consultation, and details of complaints and 

legal challenges (Home Affairs Committee, 2025). 

The Minister's response supplied information that should ideally have accompanied the memorandum. 

As at 14 March 2025, provisional caseworking data indicated that 14 defendants had been charged 

under section 12(1A): one had been convicted, one acquitted and the remaining cases were ongoing. 

Five defendants had been charged under section 13(1A), all resulting in conviction. Published section 

58 figures were aggregated and did not isolate the conduct newly added by section 3. The designated-

area offence remained unused. The CPS did not collate the effect of extra-territorial jurisdiction as a 

separate category, and provision-specific figures were unavailable for several notification and offender-

management measures (Home Office, 2025b). 

The response also clarified the source base. The Home Office had consulted law-enforcement bodies, 

the CPS, the Independent Reviewer and relevant departments and had considered routine stakeholder, 

parliamentary and public correspondence. It did not describe a structured call for evidence from civil-

liberties organisations, lawyers representing examined persons, journalists, academics, affected 

communities or equality bodies. It acknowledged correspondence and litigation concerning section 

12(1A) and Schedule 3, together with a communication from UN Special Procedures mandate holders 

about uses of terrorism legislation (Home Office, 2025b). 

Table 3. Provision-level evidence exposed by the 2025 exchange 

Provision Evidence placed on the public record Principal limitation for PLS 

Section 1 / TACT 2000, s.12(1A) 
Provisional data: 14 defendants charged 

by 14 March 2025; one conviction, one 

acquittal, others ongoing 

Published statistics aggregate sections 11-

13; outcomes were provisional and rights-

sensitive litigation was continuing 

Section 3 / TACT 2000, s.58 At least one prosecution example in the 

memorandum 

Public data do not isolate the online-

viewing conduct added in 2019 from 

other s.58 conduct 

Section 4 / designated-area offence No area designated and no use of the 

offence 

Retention was justified prospectively; 

there was no outcome evidence against 

which to test necessity or design 

Section 22 / Schedule 3 Operational assurance, training and later 

Code changes 

No integrated, provision-specific public 

dataset connected examinations with 

detention, investigative outcomes, 

complaints, protected-material use and 

possible disproportionate effects 

 

The correspondence improved transparency, but it also exposed the limits of the process. Committee 

questions revealed a data architecture unable to answer straightforward provision-level questions. 

Scrutiny then ended in correspondence. No oral evidence tested competing interpretations, no 

committee report evaluated the answers and no recommendation table required implementation or a 
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return date. The Committee performed a valuable diagnostic function without completing an evaluative 

cycle. 

4.5 Accountability mechanisms available by March 2025 

Formal PLS did not operate alone. Before the Committee correspondence concluded, the Independent 

Reviewer had examined relevant offences and operational issues. The Government accepted or agreed 

to consider recommendations concerning seizure powers and terrorist travel, showing that independent 

review can produce remedial effects even where committee PLS remains light-touch (Hall, 2024; Home 

Office, 2024). Those effects are not credited to formal PLS; they were independent inputs that 

Parliament could have assembled and evaluated. 

Courts had also supplied constitutional feedback. In Pwr v Director of Public Prosecutions [2022] 

UKSC 2, the Supreme Court upheld section 13(1) as an offence of strict liability and held the 

interference with expression justified in light of the provision's focused preventive purpose and 

comparatively modest sanction. The judgment did not result from PLS, but it was part of the 

implemented legal settlement that a comprehensive review should have considered. 

Schedule 3's framework had changed through delegated legislation. In 2023, the National Security Act 

removed confidential business material from the statutory definition of “protected material”; the revised 

Code reflected the associated change under which retention of copies was authorised by an officer of at 

least superintendent rank rather than the Investigatory Powers Commissioner. Ministers described this 

as aligning the system with terrorism legislation and avoiding undue burden. Members questioned 

independence, civil liberties and the narrow consultation response, but approved the instrument 

(Hansard, 2023a; 2023b). 

4.6 Post-review developments: April 2025–July 2026 

The first annual state-threats review, published after the formal PLS correspondence, described 

Schedule 3 and the National Security Act 2023 as a formidable but still developing framework. It 

warned that state-threat powers can extend into politics, journalism, protest and ordinary activity and 

identified suspicionless examination of travellers as requiring vigilance against misuse and overreach. It 

also noted that the only regularly published source specific to state-threat legislation concerned State 

Threat Investigation and Prevention Measures, while recording official concern that more operational 

publication might expose capabilities (Hall, 2025). This supports a clearer model of classified assurance 

and independent verification, not indiscriminate disclosure. 

In R v ABJ; R v BDN [2026] UKSC 8, the Supreme Court clarified that section 12(1A) requires proof 

of a supportive opinion or belief and subjective recklessness as to whether a person to whom it was 

directed would be encouraged to support a proscribed organisation. It held that proof of the statutory 

ingredients was sufficient for Article 10 proportionality without a separate jury assessment. The 

judgment confirms why a follow-up phase should track litigation that settles the practical constitutional 

meaning of an offence. 

Further Codes were debated in 2025. They clarified preliminary questioning in the Northern Ireland 

border area, reinforced the distinction between counter-terrorism and public-order policing, improved 

consular-access guidance and strengthened notification at the start of an examination. In the Lords, the 

opposition accepted the clarifications but warned that “clarity must not be mistaken for accountability”, 

noting that only one formal written consultation response had been received and asking for monitoring 

of disproportionate impact (Hansard, 2025b). The Commons debate similarly raised the Independent 

Reviewer's recommendation concerning Northern Ireland and the need for officers to understand the 

boundary between protest and terrorism (Hansard, 2025a). 

The wider system plainly had remedial capacity, but causal restraint remains essential. The public 

record does not establish that the Home Affairs Committee's correspondence caused the 2025 Code 
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revisions, the state-threats review or the 2026 judgment. Formal PLS nevertheless failed to draw those 

developments into an updated parliamentary conclusion. 

5. Findings under the PLS-CEF 

5.1 Temporal effectiveness: moderate 

The memorandum was late measured from Royal Assent but more closely aligned with Schedule 3's 

operational life. The Committee's response was prompt, and sufficient time had passed to reveal use, 

non-use, litigation and legislative interaction. Yet later Acts and the 2023 Code had already recalibrated 

important aspects of the scheme before formal PLS occurred. 

The temporal record is best rated moderate. Review was not so late as to be meaningless, but it 

followed significant change through other routes. The conventional period needs greater sensitivity to 

commencement, phased implementation and constitutional risk. 

5.2 Evidential effectiveness: limited 

The memorandum consolidated substantial material, and the Committee obtained additional prosecution 

figures and candid admissions about unavailable or aggregated data. Courts and independent reviewers 

supplied external perspectives. 

The evidence base nevertheless remained structurally uneven. The department responsible for the 

powers coordinated the assessment; operational users supplied most evaluative judgments; provision-

specific data were frequently unavailable; Schedule 3 lacked a coherent public outcome series; and no 

structured evidence was gathered from affected or civil-society stakeholders. Security sensitivities 

explain some restrictions but not the absence of a transparent account identifying what exists, what can 

be published, what has been independently examined and what is not collected. 

On that basis, evidential effectiveness is limited. Parliament identified important weaknesses but could 

not fully test central claims of effectiveness and proportionality from the published record. 

5.3 Constitutional effectiveness: limited 

The scrutiny record recognised constitutional issues. The memorandum recorded legal questions and 

independent recommendations. The Committee asked about complaints, litigation and consultation. 

Debates on Codes addressed suspicionless powers, oversight, confidential material, protest, consular 

access and possible disproportionate impact. Courts clarified the relationship between proscription 

offences and expression. 

Recognition was not converted into integrated constitutional evaluation. The memorandum did not 

systematically compare original parliamentary assurances with implementation provision by provision, 

or examine whether discretion had widened, safeguards had functioned, particular groups had been 

affected, independent oversight had sufficient visibility or less intrusive alternatives had emerged. 

Constitutional issue-recognition was moderate; constitutional evaluation was limited. 

Formal PLS therefore warrants a limited constitutional-effectiveness rating. 

5.4 Remedial effectiveness: limited 

The wider accountability ecology produced identifiable change: independent recommendations were 

accepted or considered; Codes were revised; operational guidance was clarified; courts refined the law; 

and Committee correspondence generated disclosures absent from the memorandum. 

Formal PLS itself produced no committee report, recommendation schedule, implementation tracker or 

planned return date. Data gaps were acknowledged but not translated into a recording commitment. 
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Unused powers remained on the statute book without a published parliamentary conclusion applying 

clear retention criteria. Its direct remedial effect was principally informational. 

Questioning, disclosure and reason-giving created limited non-coercive accountability, but the record 

does not support a stronger claim that formal PLS generated the later reforms. Formal PLS remedial 

effectiveness is limited; the wider accountability ecology displayed moderate remedial capacity. 

5.5 Overall assessment 

Table 4. PLS-CEF assessment of formal scrutiny 

Dimension Assessment Principal reason 

Temporal Moderate 

Useful implementation period and prompt 

Committee response, but late from Royal 

Assent and preceded by later legislative 

change 

Evidential Limited 
Broad coverage but operational-partner 

dominance, weak provision-level data and 

no plural evidence exercise 

Constitutional Limited 

Issues were recognised, but no integrated 

evaluation compared implementation with 

enactment assurances, rights effects and 

safeguards 

Remedial Limited 

Formal PLS produced disclosure but no 

report, recommendation cycle, 

implementation tracker or return date; the 

wider ecology showed moderate capacity 

 

PLS was procedurally present but constitutionally incomplete. It opened a useful exchange and exposed 

evidential weaknesses, but it stopped short of a structured parliamentary determination showing which 

parts of the post-enactment settlement were reaffirmed, adjusted or left unresolved. 

6. Discussion: Parliament after authorisation 

6.1 Formal PLS and the wider accountability ecology 

The case does not fit a simple story of parliamentary strength or weakness, but its two analytical levels 

must remain separate. Formal PLS comprised the memorandum, Committee correspondence, 

ministerial reply and any directly connected follow-up. Courts, Independent Reviewers, delegated 

legislation, consultations and later Acts belonged to the wider accountability ecology. That ecology 

generated information and change; formal PLS did not draw those inputs into an authoritative 

parliamentary determination. 

Formal authority and practical authority are not identical. Parliament authorised Schedule 3 in 2019, but 

its operational scheme was shaped by commencement in 2020, accreditation, Codes, the National 

Security Act 2023, independent review and later clarification. Similarly, the constitutional meaning of 

section 12(1A) depended not only on statutory wording but on prosecution and appellate interpretation. 

Enactment was the first stage in the constitutional life of these powers. 

This is where PLS has a comparative advantage: synthesis. A committee need not duplicate the 

Independent Reviewer's operational work or the courts' legal analysis. It should ask how those findings 

alter the justification accepted at enactment, whether data and safeguards remain adequate, and what 

response is required. 

6.2 A limited comparator: the Bribery Act 2010 

The Bribery Act 2010 offers a limited institutional comparator rather than a substantively equivalent 

security-law case. A dedicated House of Lords committee took extensive written and oral evidence, 
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issued a report containing conclusions and recommendations, received a published government 

response and saw the report debated in Grand Committee (House of Lords Select Committee on the 

Bribery Act 2010, 2019; Ministry of Justice, 2019; Hansard, 2021). The process was delayed and 

implementation remained contested, but it produced a traceable inquiry–recommendation–response–

debate cycle. 

The contrast matters. The Bribery Act process was stronger in evidential plurality, explicit 

parliamentary judgment and remedial traceability. Scrutiny of the 2019 Act moved faster at the 

diagnostic stage but stopped before an evaluative endpoint. One comparator cannot validate 

transferability statistically; it does, however, show that PLS-CEF can distinguish between stronger and 

weaker institutional designs rather than merely restating defects in one case. 

6.3 Implications for risk-based scrutiny 

Risk should determine scrutiny intensity. A low-use administrative amendment and a suspicionless 

power to detain, question and compel answers should not receive identical evidential treatment merely 

because both appear in one Act. The breadth of discretion, absence of suspicion, interference with 

expression or privacy, secrecy, protected material, equality impact and difficulty of individual challenge 

should shape the level of review. 

Diverse evidence is not cosmetic. Operational bodies can explain utility, but examined persons and their 

representatives may reveal effects absent from operational records: uncertainty, chilling, unequal impact 

or inaccessible safeguards. Lawyers, journalists, academics, civil-liberties organisations, equality bodies 

and affected communities can test whether protections are intelligible and usable. Fitsilis and De 

Vrieze's insistence on official information and a wide stakeholder base is especially relevant where the 

executive controls most of the data (Fitsilis and De Vrieze, 2019). 

7. Parliamentary innovation and practical recommendations 

Most recommendations could be implemented through revised Cabinet Office or Leader of the House 

guidance, select-committee practice and agreed reporting templates. Legislation would be needed only 

if Parliament chose to make particular duties legally enforceable. 

7.1 Risk-based selection and an enhanced-scrutiny trigger 

Government and Parliament should identify constitutionally sensitive Acts or individual provisions at 

enactment or commencement. Indicators should include suspicionless powers, coercive information 

demands, broad executive discretion, national-security secrecy, interference with Convention rights, 

protected professional material and significant equality risks. 

Designation would not presume that criticism was warranted. It would trigger enhanced expectations: 

provision-specific data, independent evidence and a reasoned committee decision on whether an inquiry 

is required. Published evidence already shows that memoranda alone do not reliably lead to committee 

scrutiny (Caygill, 2019a; 2021). 

7.2 A two-stage review cycle 

Enhanced-review legislation should receive an implementation checkpoint approximately two years 

after the relevant power commences, followed by the existing formal review when a more mature 

evidence base is available. The checkpoint would identify commencement delays, failures to establish 

data collection, unexpected operational interpretations and urgent safeguard issues. 

Automatic repeated reviews at arbitrary intervals would be less useful. A committee could instead 

schedule further scrutiny where risk, litigation or new evidence justified it. 
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7.3 A standard constitutional and data annex 

Departmental memoranda for constitutionally sensitive legislation should contain an annex covering: 

• commencement and subsequent legislative change; 

• use, non-use and provision-specific outcomes; 

• data definitions, aggregation and known gaps; 

• discretion and changes to operational guidance; 

• complaints, litigation and findings of oversight bodies; 

• human-rights and equality implications; 

• legal, journalistic, academic and confidential material; 

• independent recommendations and government responses; and 

• evidence obtained from affected persons and non-governmental stakeholders. 

Where information cannot be published, the annex should state whether it exists, who has 

independently examined it and what public assurance can responsibly be provided. This would not 

abolish secrecy; it would make the accountability structure surrounding secrecy visible. 

7.4 A plural-evidence protocol 

Before deciding that no inquiry is required, a committee should receive or invite evidence from at least 

three categories: operational bodies; independent oversight or specialist experts; and affected or civil-

society stakeholders. For security legislation, closed briefing may supplement but should not replace 

public evidence. 

The aim is not to manufacture opposition, but to stop institutional utility becoming the complete 

measure of constitutional effectiveness. A short call for evidence, targeted roundtable or commissioned 

research note may be enough where a full inquiry would be disproportionate. 

7.5 Formal follow-up and an implementation table 

Every enhanced PLS exercise should end with a public table recording: 

1. the issue identified; 

2. the committee's conclusion or request; 

3. the government's response; 

4. the intended action and deadline; and 

5. the status at a specified review date. 

This structure preserves the distinction between recommendation, acceptance, implementation and 

broader influence (Benton and Russell, 2013; Caygill, 2019b; 2024). It would also permit a reasoned 

decision to retain an unused power rather than allowing non-use to disappear into institutional silence. 

7.6 Institutional ownership and implementation 

Each reform needs a named institutional owner. Most could be delivered through revised government 

guidance, memorandum templates and committee work programmes rather than primary legislation. 

Table 5. Institutional ownership and implementation mechanisms 

Recommendation Responsible actor Implementation mechanism 

Risk-based designation Leader of the House/Cabinet Office, 

informed by Liaison Committee 
Revise PLS guidance; designate at enactment or 

commencement 

Two-stage review Sponsoring department and lead select 

committee Two-year checkpoint, then formal review 

Constitutional/data annex Sponsoring department under Cabinet 

Office standards Mandatory annex to enhanced-review memoranda 
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Recommendation Responsible actor Implementation mechanism 

Plural evidence Lead select committee Targeted evidence call, roundtable or research note 

Follow-up table Committee secretariat and sponsoring 

department Public tracker of owner, deadline and status 

Secure evidence mapping Parliamentary Digital Service and 

committee secretariats 
Controlled pilot with security, records and human 

review 

7.7 Carefully governed AI-assisted evidence mapping 

AI should remain an enabling tool, not a constitutional decision-maker. A secure parliamentary system 

could classify submissions, connect statutory provisions with debates and later amendments, identify 

conflicting figures and maintain the follow-up table. The work on AI in parliaments emphasises 

strategy, governance, human responsibility, traceability and risk management (Fitsilis, Mikros and von 

Lucke, 2024; IPU, 2024). Outputs should remain source-linked and reviewable; AI should not decide 

proportionality, witness credibility or whether a power remains justified. 

8. Conclusion 

The Counter-Terrorism and Border Security Act 2019 captures the constitutional difficulty of 

legislating for uncertain and evolving threats. Parliament authorised new offences, offender-

management tools and suspicionless border powers on the strength of operational need and promised 

safeguards. By January 2025, those provisions had accumulated implementation, litigation, independent 

review and interaction with later legislation. 

The resulting scrutiny was neither empty nor complete. The memorandum provided a valuable 

consolidated account, and the Home Affairs Committee quickly exposed its central evidential 

weakness. The Minister supplied additional figures and acknowledged information that was aggregated 

or unavailable. Further learning and some remedial change emerged elsewhere in the accountability 

system. Formal PLS, however, remained dominated by executive and operational evidence, did not 

obtain structured participation from affected or civil-society stakeholders and did not culminate in a 

report, recommendation schedule or implementation tracker. 

PLS is best understood as a constitutional opportunity after authorisation. Its task is not to relitigate 

enactment or demand amendment for its own sake. “Constitutionally complete” scrutiny would not 

require agreement with a predetermined outcome. It would require a sufficiently plural and provision-

specific record, explicit comparison with safeguards and assurances given at enactment, a reasoned 

parliamentary judgment and an identifiable follow-up response. In this case, that opportunity was only 

partly realised. 

A risk-based trigger, two-stage review, constitutional and data annex, plural-evidence protocol and 

formal follow-up table would make the process more credible and useful. A secure evidence-mapping 

pilot could reduce documentary burdens without displacing human judgment. Together, these reforms 

would move Parliament beyond receiving departmental accounts and towards continuing constitutional 

stewardship of the powers it creates. 

Appendix A. PLS constitutional review checklist for committees 

Before concluding scrutiny of constitutionally sensitive legislation, a committee should ask: 

1. Timing: Has each significant power operated long enough to generate evidence, and have later Acts 

or Codes altered the original scheme? 

2. Legislative intention: What purposes, safeguards and limitations were presented to Parliament at 

enactment? 



Three-to-Five Years On: Post-Legislative Scrutiny of the CTBS Act 2019 

15 

3. Use and non-use: How often has each power been used, with what outcomes, and what explains 

non-use? 

4. Data quality: Are figures provision-specific, consistently defined and capable of testing 

effectiveness and proportionality? 

5. Discretion: Has operational guidance changed the power's practical scope? 

6. Rights and equality: What effects have arisen for expression, privacy, liberty, association, legal 

privilege, journalism, academic work and protected groups? 

7. Independent evidence: What have courts, statutory reviewers, inspectors, complaints bodies and 

expert organisations found? 

8. Affected voices: Have persons subject to the powers, their representatives and relevant civil-society 

organisations been heard? 

9. Remedy: Is statutory amendment required, or would guidance, training, data reform, independent 

oversight or a Code change address the concern? 

10. Follow-up: Who will act, by when, and when will Parliament review implementation? 
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